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IN THE SUPREME COURT OF THE STATE OF IDAHO
MARCIE RAE HILL,

)

Idaho Supreme Court No. 36311

)

Plaintiff/Appellant,

)
)

vs.

)
)

AMERICAN FAMILY MUTUAL
)
INSURANCE COMPANY, dba AMERICAN)
FAMILY INSURANCE, a foreign
)
insurance corporation licensed )
to do business in the State of )
Idaho,
)
)

Defendant/Respondent.

)

APPELLANT'S REPLY BRIEF
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APPEAL FROM THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
THE HONORABLE STEPHEN S. DUNN, DISTRICT JUDGE, PRESIDING

Charles Johnson
JOHNSON OLSON CHARTERED
P.O. Box 1725
Pocatello, Idaho 83204-1725

Christopher P. Graham
TROUT JONES GLEDHILL FUHRMAN, PA
P.O. Box 1097
Boise, Idaho 83701-1097

Attorney for Appellant

Attorney for Respondent
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STATEMENT OF THE CASE

This is an insurance case requesting payment of underinsured
motorist benefits.

The District Court held that the constructive

exhaustion doctrine does not apply contrary to the majority of
jurisdictions that have considered this issue.

This Court should

reverse and allow a trial on the merits.
The facts in this case are basically undisputed.

There was a

settlement in a prior litigation for slightly less than the policy
limits followed by this case.

Hill adopts her prior Appellant's

Brief as her reply brief, supplemented by a few key points below.
I I .

ARGUMENT

The Court issued it's MEMORANDUM DECISION AND ORDER ON CROSSMOTIONS FOR SUMMARY JUDGMENT on February 10,
The District Judge found that,

2009.

See R.

116.

"It is the Court's view that the

clear majority of jurisdictions have adopted Hill's position.
substantial minority of cases have held to the contrary."
123.

However,

the

Court

then

granted the

respondent

A

See R.

American

Family Mutual Insurance Company's motion for summary judgment and
dismissed the case.

R. 117-128.

This appeal followed.

The Court should note that the amount for which appellant Hill
settled is closer to the policy limits than many of the decisions
from

other

jurisdictions

exhaustion doctrine.

that

have

applied

the

constructive

The difference of $1,000.00 is less than that

in most of the other cases with a 10% or more difference.
REPLY BRIEF
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Further, most of the states to consider this issue, many of
which boarder Idaho, are based on general public policy grounds and
not on particular state statutes.
R.

123-124,

"A summary

of

the

As the District Court noted at
arguments

in

favor

of

allowing

underinsured motorist claims in cases like this were cogently set
forth in Augustine, 283 Mont. at 266, 940 P.2d at 120:
In sum, the policy reasons for not enforcing exhaustion
clauses include the following rationales.
Exhaustion
clauses promote litigation expenses which lessen the
insured's net recovery. The time involved in litigation
serves to delay payment of UIM benefits to the insured.
Furthermore, such clauses fail to recognize that the
insured may have a legitimate and valid reason for
accepting less than the tort feasor' s policy limits, i. e. ,
the cost and risk of litigation and issues of proof.
They fail to consider that the underinsured carrier can
compute its payments to the insured as if the insured had
exhausted
the
tortfeasor's
policy,
thereby
not
prejudicing the UIM carrier.
Finally,
under an
exhaustion clause the tortfeasor's carrier can force the
injured party to go to trial by offering less than the
policy limits, thereby increasing costs, litigation, and
delay.
We conclude that this reasoning is consistent with the
public policy of this State. It is also consistent with
the purpose of underinsurance, to provide indemnification
for accident victims when the tort feasor does not provide
adequate indemnification.
Sorensen, 927 P. 2d 1002.
Furthermore, it is consistent with the declared public
policy of this State to encourage settlement and avoid
unnecessary litigation.
Holmberg v. Strong (1995), 272
Mont. 101, 106, 899 P.2d 1097, 1100.
Therefore, we
conclude
that
the
provision
requiring
that
the
tort feasor' s liability insurance be entirely exhausted as
a prerequiSite to securing indemnification from the
underinsured motorist coverage is contrary to the public
policy of the State of Montana and is unenforceable to
the extent that it violates public policy."
The District Court below found that, "The Idaho Supreme Court
has made statements in other cases which suggest that a statute
REPLY BRIEF
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requiring uninsured motorist coverage does create a public policy
to be considered.

See,

e.g, Erland v.

Nationwide Ins.

Co.,

136

Idaho 131, 30 P.3d 286 (2001); Farmers Ins. Co. Of Idaho v. Buffa,
119 Idaho 345, 806 P.2d 438 (1991)."

The District Court then noted

that whether this amendment establishes a public policy favoring
underinsured motorist coverage in Idaho is a question for the Idaho
Supreme Court.

R. 12.

The answer should be in the affirmative and

that constructive exhaustion should be the rule in Idaho.
As appellant Hill noted previously the Idaho legislature has
recently amended the Idaho Insurance Code on casualty insurance
contracts to make it clear that underinsured motorist coverage is
required to be offered by all casualty insurance companies in Idaho
beginning January 1,

2009.

See amended Idaho Code § 41-2502(1),

(cited incorrectly in Hill's Appellant brief on page 18 as § 451502 through scrivener's error, as noted by the Respondent who then
discussed the correctly cited statute).

Idaho Code § 41-2502 (1) as

amended states as follows:
41-2502.
Uninsured motorist and underinsured motorist
coverage for automobile insurance. [Effective January 1,
2009.] - (1) Except as otherwise provided in subsection
(2) of this section, no owner's or operator's policy of
motor vehicle liability insurance that is subject to the
requirements of section 49-1212 (1) or (2), Idaho Code,
shall be delivered or issued for delivery in this state
with
respect to any motor vehicle
registered or
principally garaged in this state unless coverage is
provided therein or supplemental thereto, in limits for
bodily injury or death as set forth in section 49-117,
Idaho Code,
as amended from time to time,
under
provisions approved by the director of the department of
REPLY BRIEF
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insurance,
for the protec·tion of persons
insured
thereunder who are legally entitled to recover damages
from owners or operators of uninsured and underinsured
motor vehicles because of bodily injury, sickness or
disease, including death, resulting therefrom.
(Emphasis supplied) .
This clearly established a public policy for the State of Idaho
that favors underinsured motorist coverage.
The decisions cited by American Family on page 10 of their
brief, including Erland v. Nationwide Ins. Co., 136 Idaho 131, 30
P.3d 286 and Meckert v. Transamerica, 108 Idaho 597, 701 P. 2d 217
(1985),

hold

underinsured

that

there

motorist

is

no

public policy at

coverage.

These

cases

all

all

regarding

predate

the

amendment to Idaho Code § 41-2502(1) that requires this coverage,
and are no longer valid since they now conflict with the amended

I
I
I

I

state statute, and to the extent these cases are still valid they
should be overruled by this Court.
American Family states that Idaho Code § 41-2502 cannot be
applied

retroactively

to

establish

a

public

policy

concerning

exhaustion of underinsured motorist coverage provisions.
Family

claims

that

this

amendment

cannot

be

applied

American
in

the

retroactive fashion to create a new public policy that did not
exist previously.

I
I

The appellant Hill does not argue that any statute should be
given retroactive effect,

simply that the public policy of Idaho

should recognize the importance of under insured motorist coverage
at this time, and certainly from ruling in this case forward based
REPLY BRIEF
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on the amended statute.
stone

for

all

"contributory

Public policy changes and is not carved in

eternity.

negligence"

Otherwise,
rather

we

then

would

comparative

still
fault,

have
and

"separate but equal" rather than equal rights for all people.
The Idaho Supreme Court almost 100 years ago found that the
public policy of this state is taken from multiple sources and the
trend in its laws.

Pike v.

Idaho 268, 113 P. 447

State Board of Land Commissioners, 19

(1911), at page 286 stated as follows:

The public policy of the state is gathered from it public
history, the trend of its laws and the conduct and
practice of it public officials, legislative, executive
and judicial, in the administration, construction and
execution thereof. (32 Cyc. 1251.)
This general rule has been followed in the long unbroken line
of Idaho cases.
185,

Bakker v.

108 p.3d 332

Thunder Spring-Wareham, LLC, 141 Idaho

(2005); Quiring v. Quiring, 130 Idaho 560,

944

P.2d 695 (1997), also holding that the question of whether a
contract is against public policy is question of law for court to
determine from all facts and circumstances of each case.
This court also held in Stearns v.
240

P.2d

833

(1952)

that

if

a

WiJ.liams,

contract

is

72 Idaho 276,

opposed

to

public

interest or has tendency to offend public policy, the contract will
be declared invalid, even though parties acted in good faith and no
inj ury to public would result in the particular instance.

The

court invalidated a real estate contract where the parties really
intended a

REPLY BRIEF

joint venture.

The

court concluded that whether a

5

ar

agreement

is

against

public

policy

has

not

been

ed, analogous cases involving same general principles (as
may

be

looked

to

by

the

court

in

arriving

at

sfactory conclusion as to what public policy should exist.
Therefore, the public policy of Idaho favor settlements that
the insureds

to pursue underinsured motorist coverage by

only constructive

exhaustion

of policy

limits.

The

sion of the District Court should be reversed by this Court.
DATED this 9 th day of September 2009.

CERTIFICATE OF MAILING
I HEREBY CERTIFY that I mailed a true and correct copy of the
egoing document, by placing the same in the United States mail,
stage prepaid, addressed as follows:
ristopher P. Graham
JONES GLEDHILL
O. Box 1097
83701
this 9 th day of September 2009.
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